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Democratizing the Police in the Republic
of Korea: Decentralization,

Accountability and Legitimacy*

Brooks, Graham - McDaniel, John - Kim, Hakkyong

[Abstract]

The police in the Republic of Korea have often been used as an extension of state
power. But in the democratic nation, the police need to reflect the democratic
principles that the nation now represents. To do this, we suggest the police need to
be far more independent than they currently are, and have the power to investigate
some crimes beyond the direction of prosecutors. In addition, we suggest that to
increase local accountability and secure public approval, and thus some legitimacy,
the police need to move away from a centralised system of control to one that
represents a local community/region. Both reforms will increase the legitimacy and
accountability of the police in the Republic of Korea, if implemented. Rather than
draw on different styles of policing around the world, however, this paper will
predominantly draw on policing in England and Wales where regardless of scandals
and political setbacks, the police still receive a high rating of public approval and
thus legitimacy to police a community / region. This, in time, can also be achieved

by the police in the Republic of Korea, if there is the political will to implement
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changes that increase the democratization of the police and thus secure public consent
and legitimacy to serve the citizens of Republic of Korea rather than narrow political

interests.

Key Words: The Police in Republic of Korea, Policing in England and Wales,
Decentralization, Accountability, Legitimacy

[. Introduction

The majority of the public in England and Wales seem to have respect for the police
(an IPSOS MORI poll in 2015 recorded a 68 percent trust in the police). This
contemporary respect and approval, however, is perhaps attributed to some major
changes in policing in England and Wales. Since all contemporary amendments to
policing in England and Wales are beyond our remit here only relevant changes that
could lead to the democratization of the police in the Republic of Korea will be
explored.

These changes are: (1) the development of the Police and Criminal Evidence Act
(PACE) 1984 which brought in a system of rules and regulations that police officers
were expected to follow, (2) the introduction of the Crown Prosecution Service (CPS)
in 1986, which brought about the separation of powers between the police and
prosecution service due to a number of miscarriages of justice, (3) a system of public
redress to complain about police conduct reflected in the Independence Police
Complaint Commission (IPPC) in 2002, and finally (4) the introduction of
local/regional elected Police and Crime Commissioners (PCC) in 2011.

Before progressing though, it should be noted that since the 1980s, there has been
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an increase in central state control in England and Wales, but with an attempt to
increase democratization of the local police. This will obviously seem a contradiction,
but this centralised control is to measure police performance, and set Key
Performance Indicators (KPIs) for the police, inspected by HM Inspectorate of
Constabulary, whilst still permitting the chief constable to have local/regional
operational control. In addition, discussion on the reduction in the number of local
police services has secured some attention and favour (Drake and Simper 2005) to
reduce cost, and increase operational effectiveness, with opening direct entry into the
police, instead of working through the ranks (i.e., members of the public can apply
to become a Superintendent without previously being a police officer). This, however,
has caused some ire with those that climb the ranks, but is an attempt to attract
highly educated individuals to police a changing criminal landscape where online
‘hidden’ crimes now account for much police work as well as visible street crimes.

All of these reforms have potentially increased the credibility, legitimacy and
accountability of the police in England and Wales, and whilst difficult, these reforms
can be applied elsewhere in a way that reflects local/regional, cultural and
geographical circumstances. In this paper, the focus is on the Republic of Korea, a
democratic nation that can decentralise control of the police and separate the powers
between police and prosecutors, and serve all Korean citizens in a system that

represents local/regional interests and issues, whilst also those of a nation.

. Responding to Public Concern: A Brief History

of 'Modern' British Policing Reforms

The ‘modern’ structure of policing in England and Wales dates from the Police Act
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1964 that enshrined the tripartite system comprising of local police authority (LPA)
(which consisted of mostly clected local councillors and magistrates selected by the
Lord Chancellor, the Home Secretary and chief constable of the region). Within this
structure, the chief constables had the responsibility for direction and operational
control of the police, the LPA had the responsibility for the maintenance of an
adequate and efficient service, and Home Secretary had power to establish standards
of policing in the England and Wales (Loveday 1991; Renier 1992). The chief
constables, at this time, then controlled and determined how and what the police
should do, often supported by the Home Secretary. This lasted until the Police Act
1996, when the number of regional LPAs were reduced, with and national police
performance (key performance indicators) were set by the Home Office.

As with any structure that ‘shares’ power there were disputes, which were
minimal until the 1980s when a far more radical Labour party was elected in local
council elections. Prior to this, the LPA often simple deferred to the local chief
constable on budgetary issues but most always on operational issues (Reiner 1992).
The chief constables then controlled and determined how and what the police should
do, often supported by the Home Secretary. Such conflict, however, dispelled the
myth that local elected officials had any power in the tripartite structure; all the parts
of the structure only really had influence if the Home Secretary deemed it so. Most
chief constables accepted Home Office policy as binding, even though it was
advisory (Reiner 1992), however, and this is perhaps because the Home Secretary
had the power to dispense or withhold funds and appoint/promote chief constables to
HM Inspector of Constabulary, or a knighthood or peerage.

The next major change occurred in the Police Act 1996, which reduced the
number of LPA to 17 and of uniform size, regardless of area or population covered.

This was a move away from local representation. There was a slight change in the
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role of the LPA towards efficiency and value for money that was a common theme
of the then Conservative administration, and a reduction in the number of local
elected councillors from 13 down to 9 out of a total of 17 members, with three local
magistrates. The power of LPA and tripartite structure was slowly eroded with
national performance targets set by the Home Office, and consequently, a reduction
in local police discretion has taken place. Many more changes have occurred since
the Police Act 1996, but no change has been more substantial than that of elected
Police and Crime Commissioners (PCCs) in the Police Reform and Social
Responsibility Act 2011 (Kim and Lee 2012), which is dealt with below.

Prior to these reforms, there was already criticism of the police in the 1970s
regarding miscarriages of justice. In response to this criticism, the Police Act 1976
established an independent Police Complaints Board (PCB) which reviewed police
investigation papers. The PCB, however, had no independent investigative powers
and was dependent on police files for information. In the 1980s, the call for a
completely independent complaints system increased to hold the police to account.
An element of this was achieved in the Police and Criminal evidence Act (PACE)
(1984). This replaced the PCB with the Police Complaint Authority (PCA), which
acquired some powers to supervise some police investigations for complaints
investigating/alleging death and/or serious injury caused by the police. The police,
however, independently or directed by PCA still investigated the complaint until the
development of the Police Reform Act 2002 that established the Independent Police
Complaints Commission (IPCC) (see below).

The Police and Criminal Evidence Act 1984 (PACE) primary aim, however, was
to implement an ethical commitment to professional procedures and set out to design
a comprehensive set of safeguards for suspects after high profile miscarriages of

justice, and introduced a disciplinary offence (section 67) for the failure of police
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officers to comply with PACE, and made the breaches of PACE codes admissible as
evidence in any criminal or civil proceedings. This allows judges to exclude evidence
secured in a manner that would make judicial proceedings unfair (i.e., confession
under duress), produced detailed procedures on the stop and search of suspects,
detention, questioning of suspects, identification parades, and tape recording of
interviews (Newburn 2012).

Before PACE was established, however, a Royal Commission on Criminal
Procedure (1981) recommended the establishment of the Crown Prosecution Service
(CPS) that would ensure prosecutorial consistency; the review, however, also had
bearing on the prevention and abuse of police power and hopeful reduction in
miscarriages of justice. A separation of powers to conduct, investigate and prosecute,
which the police used to able to do, checks and counteracts abuse of power.

The CPS was established in the Prosecutions of Offences Act 1985 (operational in
1986) headed by the Director of Public Prosecutions (DPP). The police, however,
still had the power and discretion to continue to charge, summon and caution people
but could not charge suspects with these offences without authorisation from a
Crown Prosecutor(s). Once charged or summoned, the case becomes the
responsibility of the CPS, which has the power to decide whether to continue the
prosecution or request more information/evidence from the police to take the case to
court or dismiss the case. The CPS is overseen by the Attomey General but
Parliament has no role in the running of the CPS or in deciding whether a suspect
should be prosecuted. The CPS is therefore an independent body that ministers have
no influence over unless a case involves matters of national security. This separation
of roles — police investigate and produce case evidence — and the CPS decides if the
case will be successful in court is in the public interest, means that the CPS will
conduct the case (Masterman 2010).
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Further advances that increased police accountability was the development of the
Independent Police Complaints Commission (IPCC) in the Police Reform Act 2002.
The IPCC's independent investigators investigate the most serious complaints that
must be mandatorily referred to the Commission. These include deaths in police
custody, shootings and fatal traffic incidents as well as allegations that an officer(s)
or member of police staff has committed a serious criminal offence. The police can
also refer matters voluntarily to the IPCC and the Commission. Once a matter has
been referred, the IPCC will make an assessment of the complaint and use one of
four modes of investigation possible. These are: (1) Independent investigations carried
out by the IPCC’s own investigators and overseen by an IPCC Commissioner, (2)
Managed investigations carried out by police Professional Standards Departments
(PSDs), under the direction and control of the IPCC, (3) Supervised investigations
carried out by police PSDs, under their own direction and control, and finally (4)
Local investigations by police PSDs, or by other officers on their behalf,
Complainants have a right of appeal to the IPCC following a local investigation.
IPCC investigators are not police officers but have all the powers and privileges of
a police constable in relation to that investigation throughout England and Wales
(Police Reform Act 2002 - Schedule 3, Paragraph 19 deals with complaints about
HM Revenue and Customs in England and Wales and the United Kingdom Border
Agency (now Border Force). However, this system is still criticised by some
(Seneviratne 2004).

In any local and/or national dispute or investigation, police officers - constables’,
sergeants’ and Inspectors’- are represented by the Police Federation of England and
Wales (PFEW) that was established by the Police Act 1919 after the police went on
strike in 1918/1919 (Newbum 2012). These ranks are represented by boards - a
constables’, sergeants” and Inspectors’ Branch Board, with higher ranks represented
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by different bodies (i.e., Police Superintendents' Association of England and Wales).
The PFEW local branches are then represented in a Joint Branch Board (JBB) in
eight regions in England and Wales (ie., North West comprising of Cheshire,
Cumbria, Greater Manchester, Lancashire, Merseyside).

Further changes to the police in England and Wales were the development in 2013
of the National Crime Agency (NCA). The NCA replaced Serious and Organised
Crime Agency (SOCA). The NCA deals with organised crime; human, arms/weapons
and narcotics, cybercrime; and economic crime that cuts across regional and
international borders. The NCA has a strategic role in analysing how
national/international criminals are operating and how they can be disrupted. To do
this, the NCA works with regional organised crime units (ROCUs), the Serious Fraud
Office (established under the Criminal Justice Act 1987 and was established in 1988)
as well individual regional police services. It is the United Kingdom’s point of
contact for Interpol and Europol (at the moment), and the Director General of the
NCA can direct regional local police chiefs to focus resources on crime(s) where
necessary. The NCA has also taken on board a range of roles - specialist database
on unusual weapons, the National Missing Persons Bureau - that were once part of
the National Policing Improvement Agency (NPIA) that was abolished once the NCA
was established.

The SFO is a specialist prosecuting authority tackling serious or complex fraud,
bribery and corruption. The SFO covers England, Wales and Northern Ireland, but
not Scotland, the Isle of Man nor the Channel Islands. They focus on a small
number of economic crimes where potential or actual financial loss is high. The SFO
is, however, unusual in that it has the power to both investigate and prosecute its
own cases. This is because it deals with highly complex cases and it is thought that

skilled lawyers and investigators are needed to work on case(s) from the beginning
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rather than rely on the police to investigate and pass a file/case onto them. This is
understandable as police officers are not trained to investigate complex frauds
(Brooks and Button 2012).

The police in England and Wales have experienced many changes since the 1970s;
the power to completely control a case, investigate then prosecute has been
withdrawn, measurements of performance indicators implemented by the Home Office
and increased police accountability with the development of IPCC. These changes
have now been joined by a major shift in policing; the development of elected Police
and Crime Commissioners (Jones, Newburn, and Smith 2012; Lister 2013; Lister and
Rowe, 2015). These fit in with a political shift in the United Kingdom and rise of
devolution and regional power and localism. PCC have brought about a fundamental
transformation to the structure of how the police exercise authority. Elected PCCs
have as yet to capture the British public imagination, though. In November 2011, a
minority of the public bothered to vote (approximately 15 percent) with a slight
increase in votes in 2016. Due to other matters (i.c., the referendum on EU
membership and party political elections) and a country use to unelected ‘police
officers’, it is perhaps understandable that these elections have secured little public
interest. The power to employ a chief constable is now down to the PCC, and the
local control the PCC has increased with the passing of the Policing and Crime Act
2017 where a PCC can also have responsibility for local fire and rescue services if
a case is made.

The Policing and Crime Act 2017 also plans to reform inter alia police complaints
and disciplinary systems to ensure public confidence in the police and hold them to
account; allow chief constables to remove certain ranks (the Metropolitan Police
Service intends to do with chief inspector and commander roles); continued

independence of HM Inspectorate of Constabulary detailed inspections on local
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police; inerease powers of police volunteers (i.e., awarding powers without requiring
their becoming special constables) and at the same time, establish a core list of
powers available to police officers holding the office of constable; protecting the
vulnerable (i.e., those with clinically diagnosed mental health issues) by reducing
their detention time from 72 hours to 24; and increase the accountability and
transparency of the Police Federation for England and Wales by extending its core
purpose to cover the public interest and making it subject to the Freedom of
Information Act 2000.

Much has and is changing regarding policing in England and Wales; but core
themes have been part of this; these core themes are the separation of powers, to
hold the police to account, increase public confidence, democratization of the police,
and have local/regional accountability (De Maillard and Savage 2012). All of these
changes have potentially helped legitimise the police; they can increase public
confidence and trust, increase the willingness of citizens to contact the police and
report crime(s) and allow the police to ‘police by consent’ for the public. The
Republic of Korea, if serious about its democratic credentials could consider some, if
not all of these that could be adapted to its social, political and cultural needs. It is

to these we now tumn.

[I. Democratizing the Police in the Republic of
Korea: A Separation of Powers, Independent

Regional Forces, Discretion and Accountability

The police in the Republic of Korea are in an impossible situation; they are there to
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uphold the law and protect the public. Nonetheless, in such a centralised system and
one with powerful political and commercial vested interests that have sometimes
drawn on the power of the state for personal benefit and/or protection, they are seen
a part of a system that defends the powerful.

The recommendations we make are suggestions rather than policy prescriptions on
how to increase public confidence in the police and the criminal justice system as a
whole. However, there is also a cultural shift required within the police on how they
police a local community/region (Moon 2004, 2006). We will focus on three key
changes that, whilst difficult, could be achieved if the political will is there. Firstly,
it is the separation of powers between the police and prosecutors, and independence
of the police that will lead to the democratization of policing in the Republic of
Korea; secondly, localize/regional policing and the election of either a PCC or local
police chiefs, and finally, a clear and transparent system that holds the police to
account. These will not be dealt with as individual issues even though presented as
such below; they should be seen as a holistic approach to the democratization of

policing (and criminal justice system).

3.1. A Separation of Powers

The current system in the Republic of Korea is one where prosecutors have immense
power to decide if a case should be investigated, and then if so, how it will be
investigated. Therefore, one agency, as it used to be in England and Wales with the
police, has control on what, and who are investigated and ultimately, if successful,
prosecuted. The problem with a system where one agency has such control is that
prosecutors may ‘assess’ the temperature of a political issue or cause, rather than a

reasonable, individualized assessment of guilt. There is therefore the temptation with
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such unrivalled power to pursue cases which are based on political views and/or
which enhance a personal career. Therefore, prosecutors and the police should not be
a member of a political party. They can, and will have political views but these
should not direct conduct and behaviour on criminal cases. As a member of a
political party, they are going to be subject to political pressure at some stage in
their career and can act in a way that is politically bias to prevent and/or conduct a
malicious investigation. This of course is what the police can, and did do in England
and Wales, sometimes by conducting an investigation and manufacturing evidence to
secure a conviction. Rather than seen as politically biased in England and Wales,
however, it is best to see the majority of the miscarriages of justice as an abuse of
power. These miscarriages of justice brought about distrust and a lack of respect for
the police (for some). Therefore, a clear separation of powers is needed (Barkow
2006); one agency with such power is open to abuse and political interference, and
pursuing its own vested interests rather than responsive to the public it should work
for in a democratic state.

To prevent this problem, a number of changes are possible. These will obviously
incur criticism and appreciation depending on the shift in power. However, it is
possible to increase police independence and power to investigate crimes if based on
a clear system of rules such as PACE above. These rules of conduct are published
and transparent so the public is made aware of them, and hold the police to account
via an independent complaints system. If powers are conferred on the police, there
must be a system of checks on how this power is exercised. The police are part of
a system of justice; they are/should have the power to arrest suspects, and produce
detailed cases for prosecution. There will be the temptation to sometimes perhaps
manipulate the contents of the case, but with a clear separation of powers, it

becomes difficult for either the police or prosecutors to control the outcome of a case
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and thus reduce politically motivated, bias and/or prejudicial investigations.

3.2. Police and Crime Commissioners: The Politicisation

of Policing

A political shift has slowly occurred with the devolution of powers in the United
Kingdom and rise of regional power and localism. Therefore, to put in this context,
the Police Reform and Social Responsibility Act 2011, subsequent new position of
Police and Crime Commissioners (PCCs) in England and Wales, and elections held
in November 2012 and again in 2016 are in keeping with changes in the political
landscape. However, such a change for the police in England and Wales previously
established under the 1964 Police Act - brought about a fundamental transformation
to the structure of how the police would and could exercise authority.

In 2010, the then home secretary defended the new to be implemented PCC model
stating that the police had become "disconnected from the communities they serve",
"bogged down by bureaucracy" and answerable "to distant politicians" and promised
to "replace the existing, invisible and unaccountable" and make the police
accountable to a directly-elected individual who will set policing priorities for local
communities’ (HAC 2010: 3). Whilst such a change had some political support the
public were, and still are less than enthusiastic about these changes. This is perhaps
due to a number of misjudgments and mishaps with PCC elections. First, the
decision that the election of PCCs was a stand-alone election held in November 2012
produced low level of interest amongst the public. This was reflected in the numbers
of votes cast. For example, only 15 percent of those able to vote did, with some
PCC candidates elected with an average of 7 percent among those eligible to vote.

Despite Home Office claims, it appears the public in England and Wales did not
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wish to be ‘empowered’ by directly electing a PCC. Second was that the Home
office insisted that the public could be provided with information on candidates via
an election website rather than typical postal awareness campaign. This lack of
information due to ‘costs’ no doubt played some part in the low numbers of votes
cast. Furthermore, as already mentioned, the British Police maintained a decent, if not
high approval rating. The introduction of the PCC, however, politicised the police.
This is illustrated with the low numbers of votes cast and that the Conservative party
and Labour party won the majority of the PCCs in 2011 and 2016. If an independent
candidate were elected, they were either ex-police officers or people with sufficient
funds to mount a campaign.

In practice, each PCC is to be directly elected by the residents of each police
territory for a four-year term on the strength of their proposed Police and Crime Plan
(PCP). The plan must contain a number of features which include: ‘police and crime
objectives for crime and disorder reduction’, ‘how the region is to be policed’, the
financial resources available and how they will be spent’, and evidence of a
consultation with the public on what they want from the local PCC (Police Reform
and Social Responsibility Act 2011, s.7) whilst also following national strategic plans
issued by the Home Office. In both the 2011 and 2016 elections, however, it is clear
that the majority of the PCC candidates did not consult the public nor publish this
consultation as required, or had sufficiently developed police and crime plans; Those
that did have PCP were of a poor quality that showed a remarkable dearth of
community consultation, systemic communication, planning and review. PCCs, like
the chief officers and LPA before them, appear to believe that they know what is
best for the community without actually asking them, and appears to be little more
than a superficial public relations exercise, if undertaken, which promotes the idea of

democratic accountability but without the substance (McDainel 2017).
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Once in power signs of change in the way we are policed started to occur. There
were examples of cronyism by newly elected PCC appointing personal campaign
managers and expense scandals but an indication that a significant change was
underway was the decision by the PCC for Avon and Somerset in November 2012
to make the then chief constable reapply for his own post. This represented an
unparalleled event in regional policing and demonstrated that within the 2011 Act the
power position of the chief constable, previously unassailable, was at risk. A crucial
feature of the new model then is that the PCC, in cooperation with its Police and
Crime Panel (PCP), can proceed to dismiss a police chief on the basis of inadequate
attainment of the objectives set out in the police and crime plan. This is a role
reversal; previously the chief constable would have had ‘unfettered power’ that has
passed to the elected PCC. Chief police officers, once secure in the knowledge that
the Home Office would extend tenure (unless of course serious doubts and criminal
sanctions were pending) will only keep his/her post if satisfying the PCC. This in
itself represents a major change but with such low numbers of people showing an
interest in this system, it can hardly be considered ‘what the public want’, and has
politicised the police.

This politicisation has potentially increased with local councillors acting as a
second layer of oversight by assessing the performance of the PCC and his/her Police
and Crime Plan. They can request the PCC to submit a written report on the police,
or by calling the PCC before its public meetings to respond to issues. The panel can
further make recommendations to the PCC, publish any oral or written responses
from the PCC or request an inspection by HMIC. Furthermore, HMIC can
subsequently issue directions to the PCC to remedy financial or procedural matters
identified by an inspection. The panel must also be notified by the IPCC about any

complaints made about the PCC and can move to dismiss them but only on the basis
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of a criminal conviction. There is, however, little evidence that these councillors
behave in a different way to their predecessors that deferred to chief constables under
the previous LPA system, and appear to be a case of the appearance of democratic
oversight rather than substantive oversight (McDainel 2017).

3.3. Clear and Transparent Systems of Accountability

However, to increase public confidence and the democratization of the police and
criminal justice system, there are other changes that should be considered. National
standards of conduct can be developed and directed from a central policing body. In
England and Wales, the Home Office sets standards, key indicators for the police
(which, however, now seem to have moved to the PCCs), whilst the local chief of
police has operational control. The police in the Republic of Korea could have
national standards but apply them to fit local circumstances and make judgements on
how to deal with local issues, which differ depending on the region (i.e., a major
city or rural locale).

In addition, the police are subject to independent investigations by HMIC to
maintain standards and subject to independent investigation by the IPCC if a
compliant is made by a member of the public. These, we suggest, are necessary
systems of oversight that reduce the possibility of miscarriages of justice, increase
public satisfaction and trust in the police which are key elements of a democratic
nation. Yet again, one can see that there is both a form of centralised control here,
with police held to account, but this system still allows local operational control.

Furthermore, and mentioned above, a central policing authority can maintain
control of national standards and expectations of the police but allow appointed or

locally elected police and/or non-police candidates to have local operational control;
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in doing so, this will increase local accountability. There are, however, processes that
should be considered, which reflect the context in the Republic of Korea (Moon and
Morashi 2008). If local elections were to be held candidates should not be a member
of a political party, an upper limit on campaign funds must be established, all
expenses spent on a campaign must be accounted for and published online so the
public and review them, no candidate can hold office for more than two terms
(equivalent of 8 years), as could lead to entrenched corruption, if corrupt (Brooks et
al. 2013, Brooks 2016). In addition, if a member of the police is elected, they can
still work for the police either locally in some capacity or central policing agency or
independent investigative constabulary once the term(s) of elected office are
complete. In this way experienced officers